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FEDERAL ELECTION COMMISSION .
WASHINGTON, D.C. 20463

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Thomas J. ] osefiak, Esq.'
General Counsel - NOV Al 9 2007

Bush-Cheney ’04, Inc.
P.O. Box 684 '

Arlington, VA 22216

RE: MURs 5440 and 5755
Dear Mr. Josefiak:

This is in reference to the complaint you filed on behalf of the Republican National
Committee and Bush-Chehey ’04, Inc. with the Federal Election Commission on March 31,
2004, concerning New Democrat Network. Based on that complaint, the Commission found that
there was reason to believe NDN Political Fund violated 2 U.S.C. §§ 433, 434, 441a(f) and
441b(a), provisions of the Federal Election Campaign Act of 1971, as amended, or, in the
alternative, New Democrat Network and Simon Rosenberg, in his official capacity as treasurer,
violated 2 U.S.C. §§ 434, 441a(f), and 441b(a) and 11 C.F.R. §§ 102.5, 104.10, 106.1 and 106.6
by failing to allocate certain expenses. The Commission subsequently conducted an
investigation in this matter and severed these allegations into a new matter, MUR 5755. After
considering the circumstances of this matter, however, the Commission determined to exercise
its prosecutorial discretion and take no further action on November 14, 2007.

At the same time, in MUR 5440, the Commission found no reason to believe that New
Democrat Network and Simon Rosenberg, in his official capacity as treasurer, violated 2 U.S.C.
§§ 434(b) and 441a(a)(1) by making and failing to report excessive contributions in the from of
coordinated communications to DNC Services Corporation/Democratic National Committee and
Andrew Tobias, in his official capacity as treasurer (“DNC”), or to John Kerry for President, Inc.
and Robert Farmer, in his official capacity as treasurer, and no reason to believe that the DNC
violated 2 U.S.C. §§ 434(b) and 441a(f) by knowingly accepting and failing to report excessive
contributions in the form of coordinated communications. Accordingly, the Commission closed
the file in both matters on November 14 and 16, 2007. The Factual and Legal Analyses
explaining the Commission’s decision are enclosed.

Documents related to the case will be placed on the public record within 30 days.
See Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed.
Reg. 70,426 (Dec. 18, 2003).
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The Federal Election Canﬂpaign Act of 1971, as amended, allows a complainant to seek
judicial review of the Commission's dismissal of this action. See 2 U.S.C. § 437g(a)(8).

- If you have any questions, please contact me at (202) 694-1650.

Sincerely,

Acting Assistant General Counsel

Enclosures
'Factual and Legal Analyses
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-to register and report with.the Commlssmn and to comply with the Act’s contnbutlon hmlts and

FEDERAL ELECTION COMMISSION

' FACTUAL AND LEGAL ANALYSIS

~ MURSs 5440 and 5755

. Resndn'dent: New Democrat Network and Slmon Rosenberg, in his off‘clal capaclty

as Treasun er

A. - BACKGROUND -
| This matter centers on allegations *lﬂat-NDN Political Fund (“NDN") is a-‘"“i-*-‘ca"

commmee under the Federal Election Campawn Actof 1971, as amended (“the Act”) and falled . o

source prohibitions. See 2 US.C. §§ 434, 441 a(a)(l)(C) and 441b(a). In its response to the

comp]amt NDN asserted that it was a bona fide membership orgamzatlon w1th a separate

segregated fund (*“SSF™), rather than a polmcal-commx_tf(ee, because it did not meet _thel statntory
threshold for political committee status or have as its major purpose the nOmina_tjdn or election
of federal candidates. j =

Because of NDN’s affiliation with a federal pd]]tlca] committee, New Democrat |
Network — PAC (“NDN PAC”) the C ommission found reason to believe that NDN and NDN
PAC were operating as a smg]e po]mcal committee wnh federal and non-federal accounts, and
had violated the Act by failing to allocate federal funds to pay for advertisements that promoted,
supported, atltack.ed or opposed President Bush. The Commission subeequently rnade .
snpp]ementa] reason to believe findings that NDN violated 2 US.C. §§ 433, 434, 441a(f), .an'd

441b(a) by failing to register and report as a political committee and continued the investigation

on alternative theories.
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" \4URs 5755 and 5440 (New Democrat I\etwork)

Factual and Legal Analysis ,

Based on the information obtained in the course of the inyesti gation, the Commission
takes no further action as 10 New Democrat Net_wo'rk and Simon Rosenberg, in his ofticial
capacity és Treasurer, and closes the file iln this matter.

B.  FACTS

NDN is organized under Section 527 of the Internal Revenue Code. At the time of the
activity investigated in ﬂ']lS matter, NDN was structured asa membershlp organization with a
SSF, NDN PAC During the 7004 election cyc]e the websne shared by NDN and NDN PAC
stated that the orgamzanon s mission was 1o elect “pubhc servants at all levels of government
who believe that the Dgljmoc.l'atic Party 11eeds to find .way's to lead our country into a new cra
while holdina true to o'ur most ch'eris.l-aed values.” In furtherén_ce of this goal, NDN cendorsed and
made contributions to state and local candldates wh1]e NDN PAC, a multlcaﬁdxdalc comm.mee
endorsed and comnbmed to federal candidates. Since 1996, NDN and NDN PAC have endorsed
400 nonfederal candidates, while NDI.\T PAC and NDN’s former federal account have endorsed
125 federal candidates.” | |

During the 2004 cycle, NDN spent a total of $12',524,063,-i.nc1uding approximately $5.8

million for the production and placement of three media campaigns consisting of 37 television,

! New Democrat Network (“NDN™) has restructured three times in the past ten years. Between 1996 and

2003. it was a political comumitiee with federal and nonfederal accounts. Under this structure, NDN was the subject
of an audit of 2002 cycle activity. See A03-45, Report of the Audit Division on the New Democrat Network
(Feb. 24, 2006). NDN reorganized in February 2003. During the 2004 election cycle, the former nontederal
account, NDN, served as the connected organization of a new separate segregated fund, NDN PAC. The former
federal account (Committee 1D C00319772) remained registered with the Commission but disclosed no activity for
the 2004 cycle. and only $327 cash on hand and $1.049 in debts for the 2006 cvcle. NDN again reorganized in
December 2004. In its current form, NDN is a 501(c)(4) advocacy organization that serves as the connected
organization for NDN PAC with NDN as an affiliated 527 organization.

NDN has attempted to terminate both its former federal
account and NDN PAC. but has been unab)e 10 do so because of the audit of its 2002 cycle activity and this
enforcement marer.

While NDN PAC was primarily responsible for endorsing federal candidates. it also appears 1o have paid
some expenses associated with state and local candidate endorsements. :
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. . criticized Republican handling of the economy. Many of these advertisements had.no references .

MURs 375* and 5440 (New Democnal Network) . o '
Factual and Legal Analysis .

radio, and Internet advertisements.”” Specifi cally, NDN funded a varxety of issue advocacy

- advertisements, including four advertisements criticizing the Repub]ican candidaté¢ or praising

his-Democratic opponent in the Kentucky gubematorial race; a series of Spanish-language

television, radio, and Internet advertisements directed at Hispanic voters in states with a

substantial Hispanic population, including Florida, Arizona, Nevada, New Mexico. Colorado,

* Pennsylvania, and Wisconsin; and television advertisements aired in three Westemn states that

10 federal candidates, but were instead aimed at promoting the Democratic “brand”™ among

‘Hispanic and Latino voters and voters in Alaska, Oklahoma, and Colorado.

Similarly, membership solicitations obtained from _NDN and five large donors included

no references to federal candidates. A representative e-mail solicitation sent to prospective

‘members requested money to “create our successful media campaigns, advocate for our powerful -

agenda, support the best candidates in the toughest races across the country, and launch efforts to

meet the conservative challenge by building a new progressive infrastructure.”

Membership renewal notices asked members to donate to fund NDN’s efforts *10 fight for our

27 ¢

values and our modemn agenda,” “expand[] its sophisticated, aggressive and sophisticated ad
campaign aimed at the Hispanic Community,” and “respond to the conservative message
machine and... build our own robust progressive infrastructure.”

According to Rosenberg, his oral fundraising solicitations to prospective

donors closely followed the language in NDN’s public communications and e-mail solicitations.

In addition. based on IRS reports. NDN contributed approximately $137.200 10 state and local candidates
and spent approximately $886.623 on polling during the 2004 cvcle. with the remainder of its disbursements for
consulting. research and administrative expenses. rorms 8872 and 990; see also 2002
Expenditure by Class. AR 0171: 2004 Expenditure by Clase.
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MURS 5755 and 5440 (New Democrat Network)
Factual and Legal Analysis

Indeed, documents and interrogatory responses obtained from five. -

large donors revealed no references to federal candidates in NDN’s oral or written solicitations.

C.  ANALYSIS

Evidence uncovered during t]l1e inveﬁﬁ gation does not support proceeding.on any theory
of ]idbility. At iss.ue' is whether NDN f_aiied 1o register and report Wiih the Commission as a '
political committee and to comp]y.wﬁh the Act’s contribution limits and source 'pr.ohibiti'ons oF,
in the alternative, operated as a political coinininee with féderal and nenfederal accounts and
failed 10 allocate e‘xpenditur'es for certain communications between these accounts. As discussed
ébove, NDN focused the vast majorify of its media spending on generic, party-building
advertisements. On].y. one advertisement produced by NDN, tﬁe “Nombre_” advertisement, might
be.subj'ect 1o the reach of 11 C.F.R. § 100.22(b). Fun]mer, NDN’s fundraising so]icitatioﬁé
contained no references 16 federal candidates. Tﬁus, the evidence does not élear]y establish that. :
NDN met the stéttllql')' threshold for political committee status, or that it had the nomination or
election of a federal candidate as its major purpose. In addition, because NDN was a
mexﬁbership organization with a SSF dLu‘ing the 2004 election cycle, rather than a political
commitiee with federal and nonfederal accéunts, allocation is not a \'iab]e; stand.-_a'lone theory.

As a result, the Commission exercises its prosecutorial discretion and takes no further action in

this matter.

@) Political Committee Status
Any oréanization that receives contributions or makes expenditures in excess ‘of $1,000
during a calendar year and whose major purpose is the nomination or election of a federal
candidate. or which is under the control of a federal candidate, qualifies as a pb]itica] co:mﬁitlee.

See 2 US.C. § 431(4)(A); Buckiev v. Faleo. 424 US. 1, 79 (1976) (“Bucklery”); FEC v.

PN
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cahdidate‘ for federal office.

MURs 5755 and 5440 (New Democrat Né(\\fork) - '_ . . o
Factual and Legal Analysis

| MaSsadmsens Citizens jor Life, ]hc., 479 U.S. 238, 249, 253 n.6 (1986) ("MCFL”); see also’

- Defendant’s Motion for Summary Judgment, EMILY's List v. FEC, Civ. No. 05-0049, at 33

(D.D.C. Oct. 9, 2007).

(a) Evidence Obtained During the Investieation is Insufficient to
Establish that NDN Made Expenditures o

The Supreme Court has interpreted the terth “expenditure,” for communications made

independently of a candidate or candidate’s committee, to.include only “expenditures for

communications that in express lerms advocaie the election or defeat of a clearly identified .

i Bucfl'\'lle'y, 424 U.S. at 14; Supplemental E};plana_ti.on and -

Justification, Political Committee Status, 72 Fed. Reg. 5595, 5606 (Feb. 7, 2007). Under the
Commission’s regulations, a communication contains express advocacy when it uses phrases

LAY}

such as “vote for the President,” “re-elect your Congressman, or “Smith for Cong-réss_,” or- pées
campaign slogans or individual wérds, “which in context can have no other reasbnable méanilllg
ti1an to urge the election or defeat of one or more clearly identified calididale(s)....” See 11
C.F_.R. §100.22(a); Buckie_n 424 U.S. at 44 n.52; see also MEFL, 479 U.S. at 249.

The second part of this regulation encompasses a communication that, when takenas a .

whole or with limited reference to éxternal events, “could only be interpreted by a reasonable

“ person as containing advocacy of the election or defeat of one or more clearly identified

candidate(s) because™ it contains an “electoral portion” that is “unmistakable, unambiguous, and

suggestive of only one meaning” and “reasonable minds could not differ as to whethqr it
encourages actions to elect or defeat one or more clearly identified candidate(s) or encourages

some other kind of action.” See 11 C.F.R. §100.22(b). In its discussion of then-newly

Cenain other activities. such as GOTV and ballot access. aiso may qualify as expenditures under the Act,
even when made independentiv of a candidaie or candidaie’s comminiee. Sev. ¢.g.. AO 2006-20 (Unity 08).
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MURs 5755 and 5440 (New Democrat Network)
Factual and Legal Analysis o

promulgated section 100.22, the Commission stated that “‘communications aiséussing or
commenting on a candidate’s character, tha]iﬁéatioﬁs or accomblishments are considered
express advocacy under new section 100'.22(b) if, In context, they have no other reasonable
meaning than .10 encourage actions 1o elect or _defeat: the candidate in question.” Express
Advocacy; Independent Expenditures; Corporate a/.wl Labor Organizalion_E.\'/u'mliuu'cs. 60 Fed.
Reg. 35292, 35295 (July 6, 1995).°

. e Jtcould be arguéd that the *Nombre” advertisement at issue in this matter may fall within
the x'egulalofSI reach of 11 C.F.R. § 100.22(b). Itis entirely candidate-centered, and it allcges
that President Bush received preferemiall treatment during Vietnam and favored specific ihlcresl_s
for improper or insuf;ﬁ'(-:iem reasons. Jt also refers to several issues and does so only in the

context of attacking President Bush in the eight weeks preceding the 2004 Presidential clection.

. The advertisement may also include a reference to the election (“Beware this is not the en.d“

combined with a close-up image of President Bush), and it directs the viewer to “listen to what ]

LYY

say,” “Beware of the name Bush,” *‘Be careful, Iraq is a failure,” and *Join the Democratic

Movement.”

Proceeding wlith further investi galio;l and enforcement against an ofganization fora
single ad\_feniseme-m that only arguably falls within 11 C.F.R. § 100.22(b), however. is not the
best use of the Commission’s resources, particu]arly given thai the Commission has an ongoing
rulemaking to address the impact of WRTL I on this 1'eg11]étion. See Electioneering

Communications, 72 Fed. Reg. 169 (Aug. 31, 2007). Because no other commiunications publicly

In FEC v. Wisconsin Right 1o Life. 127 S.Ct. 2652. 2667 (2007) (“*WRTL II"). the Supreme Court held that
“an ad is the funciional equivalent of express advocacy.™ and thus constitutionally regulable as an electioncering
communication under 2 U.S.C. § 441b(b)(2). if the ad is suscepiible of no reasonable imerpretation other than as an
appeal 10 vote for or against a specific candidate.” The Court examined whether the advertisement had “indicia of
express advocacy” such as the “mention [of] an eieciion. candidacy. political party. or challenger™ or whether it
“1ake[s] a position on & candidate's character. qualifications. or finess for office.” /d. '
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MURs 3755 and 5440 (New Democrat Nel\\foll\) . . ' K
Factual and Legal Analysis . _

diéseminaled by NDN even arguably fall within the ambit of 11 CFR. § 100.22, the evidence

_ obtained during the investigation is insufficient to establish that NDN made “expenditures”

under the Act.

(b) NDN Did Not Rééeive Contributions under the Act

Solicitations clearly indicating that the funds received will be used 1o target the election

" or defeat of a clearly identified candidate for fedéral ofﬁc"e will result in contributions under the-

Act. See2 U. S C. ¢ 431(8)(A) see also FEC v. Survival Educ. Fund, Inc., 65 F.3d 285, 295 (2d
Cir.1995).
Tiae Commission uncovered no n'aembership or fundraising solicitations clearly indicating
that the funds received would be 'used' 10 target the election or defeati of a clearly identified
federal céndidate. lndegd, the membership solicitations obtained from NDN and five large'

donors included no references to federal candidates. A representative e-mail solicitation sent to

prospective members requested money 1o ““create our successful media campai gns, advocate for

our powerful agenda, support the best candidates in the 1ouohpst races across the country, and

launch effons 1o meet the conserv au\ e chal]enoe by building a new p1 001eslswe mfrastructure
Membership renewal notices asked members toldonale to fu11d_ NDN’s effort's

“to fight for our \-'a]ue;s, and our modern agenda,” “expand[] its sophisticated, aggressive and
sophisti@ted ad campaign aimed at the Hispanic Community,’; and “respond to the conservative
message machine and... build our own robust progressive iﬁﬁastmcmre.”

| In addition, docﬁments and interrogatory responses ob'.lainelzd f:rom five
large donors revealed no references to federal candidates in NDN’s oral or writ_len' solicitations.
As a result, NDN did not réc.e.ive qomributions that wou]dlu'igger registration and reporting

requirements as a political commitiee.
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MURS 5755 and 5440 (New Democlat \el\\:ork)
Facrual and Legal Analysis

(c) . NDN Does Not Meet the Major Purpose Test

To address overbreéadth concems, the Su;larexﬁe Court has held that only organizations
whose majdr purpése is campaign acliviiy can p'ollemia]]y quaﬁfy as poliiica].committées under
the Act See Buc/Jex 424 U.S. at 79; MCFL 479 U.S. at 262. The Commlsswn has long
apphed the Court s maJor purpose | test in determining whether an organization is a “pohtlcal

commmee *under the Act. See Political Committee Status: Supplemenral E\plananon and

. Jusnfcauon 72 Fed Reg. 5595,,5597 560] (2007).

. As discdssed above, the vast majority of NDN’s advertisements had.no references to

federal candidates, but were instead aimed at promoting the Democratic “brand” among Hispanic

and Latino voters and voters in Alaska, Oklahoma, and Colorado. Moreover, NDN spent
aﬁproximately 540,682, or less than one percent of its total disbursements, to produce at;nd place
the “Nombre™ advertisement on two Spani sh-lanéuage websites. See Letter from Lyn Utrecht 1o
Julie McConne]f (Jun. 22, 2006);“ Similarly, NDN’s solicitations
demonstrated no federal- major purpose, but rather requested money to “create our successf\ﬂ
media campaigns, advocate for our powerful agenda,. .support the best candidates in the toughest .
races across the 'c-oumry; and launch effons. to meet the conservative challenge bly building a néw
progress_ive inﬁ-aslrucmre,"’ *“10 fight for our values and our mbd_em agenda,” “‘expand[] its
sophisticated, aggressive énd sophisticated ad campaign aimed at the Hispanic Community,” and
“respond to the conservative message machine and... build our own robust progressive
infrastrucmre.’; Ci\’ell these facts, it is implausible that the major purpose of NDN w.as the.
nomination or election of federal candidates.

For all the foregoing reasons, the Commissiqn declines to move forward on a political

commitiee 1heory as a matier of prosecutorial discretion. See Heckler v. Chaney, 470 U.S. 821
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MURs \755 and 5440 (Ne\\ Democrat T\e\wonk) : : o ' .
Factual and Legal Analysis

(1985). For the same reasons, the Commission does not pursue an alternative corporate

. expenditure theory.

(2)  Allocation

The evidence does not support proceeding on an allocation theory. During the

200_4-cyc1e, NDN was organized as a membership organization with a SSF. Members paid a $35

- annual membership fee and, in return, were given access to conference calls and members-only -

events and the. opportunity to provide input on substantive decisions, such as the sclection of

: candida1e5 to' be endorsed by NDN and NDN PAC and the composition of the organization’s

policy aoenda In addmon accordlna 10 Rosenberg, NDN PAC pa1d for the costs of’ mdorsmg
federal candidates and 1"eimbursed NDN for expenses related to the federal portion of the
website. Se_e'Rose-nberg RO 4t 4. Thus, because information obtained during the in\'csligﬁtion
indicates that NDN was a valid membership organization under 11 C.F.R § 100.134(e). rather . -
than a political c.o'mmittee with federal and nonfederal accounts, allocation is not a viable basis

for proceeding in this matter.
3) Conclusion _

* Accordingly, the Commission exercises its prosecutorial discretion énd takes no further ‘.
action as to NDN Political Fu.nd, formerly known as New Democrat Network and New
Democrat Network — Non-Federal Accounﬁ New Democrat Network — PAC; New Democrat
Network, the inactive Federal Account registered as Comm.ittee ID C00319772; and Simon
Rosenberg, in his .ofﬁcial gapacity- as treasurer of both committees, and closes the file in MUR

5755

D
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MURs 5755 and 5440 (New Democrat Network)

* Factual and Legal Analysis

1. MURS5440

A. INTRODUCTION -~

Tiie complaint alleges that New Democrat Network and Simon Rosenberg. in Jiis official
capacity as treasurer (“NDN”), made and failed to report excessive contributions to John Kerry

for President, Inc: and Robert Farmer, in his official capacity as treasurer (“Kerry for President”),

- and DNC Services Corporation/Democratic National Committee and Andrew Tobias. in his
.official capacity as treasurer (“DNC”), in the form of coordinated communications under

11 C.FR.§ 109.21. Speciﬁ'éa_]]y, the complainant alleges thét NDN engaged in coordinated

communications through the activities of Bill Richardson and Harold Ickes. Compl. at 26-27 and
31-32. The complaint, the responses 10 it, and the public record, however, contain insufficient

information to warrant an investigation into whether NDN’s communications were madc in

. cooperation, consultation, or concert with, or at the request or suggestion of Kerry for President -

or the DNC.

Under the Federal Election Campaign Act of 1"971-, as amended (“the Act’™), pavments for

coordinated communications are made for the purpose of influencing a federal election,

constitute in-kind contributions to the candidates or committees with whoﬁ or which they are
coordinated, and must be ref:érled as expenditures made by t]-lose candidates or commitiees. See
11 C.F.R. § 109.21(b)(1). Communicationls are coordinated with a candidate, an authorized
committee, a political party commitlee, or agent7 thereof if .they meet a three-part test: (1) the
communication is.paid for by a person other than a candidate, authorized conimitlec. political

party committee, or agent thereof; (2) the communication satisfies at least one of the four content

For the purposes of this section of the regulations. an “agent” is defined as “any person who has actual
authority. either express or implied. 10 engage in any of " a number of defined activities relating 10 the creation or
production of a communication. See 11 C.F.R. § 109.3.

1G
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MURs 5755 and 5440 (New Democr:'xll Network) R K ' K .
Facrual and Legal Analysis

' standard_s described in 11 C._F.R_. §A109.2](c);s and §3) the commun'icationl satisfies at least one of

. the six conduct standards described in 11 C.F.R. § 109.21(d).” o

'B. ANALYSIS

) Alleged Coordination with Kerry for President

The complaint alleges that NDN engaged in coordinated communications with Kerr)"'for

President through the activities of Bill Richardson and Harold Ickes. See Compl. at 26-2'7,‘ 31-

. 32. According to the complaint, Bill Richardson was the Eh_air of the Democratic National- -.

com}emiop and was an *“‘advisor” to NDN, which ran Spanish-language advertisements that

attacked or opposed President Bush during the 2004 cycle. See id.; see also NDII;i Resp. at 2—l'-3.
Harold Ickes, the founder and President of The Media Fund, was a member of the DNC’s
Executive Committee and allegedly “coordinate[d] with New Democrat Netwlork.”_ A Conipl. at 27
and 59.

The allegations in thelcomplaim satisfy the first two elements of the coordinated
communications test under 11 C.F.R. § 109.21 but fail to provide a basis to investigate whether
the conduct standard was met. Besides simply stating that ﬁiéhardson wéé én “advisor” to NDN,

the complaint fails to al]ége the typgof conduct in which he engaged. See NDN Résb. at 2.

Similarly, with respect to Ickes, the complaint asserts that his organization, TMF,

¥ The coniemt standards include: (1) electioneering communications; (2) public communications that

disseminate campaign materials prepared by a candidate; (3) communications that expressly advocate the election or
defeat of a clearly identified federal candidate; and (4) certain public communications distributed 120 days or fewer
before an election, which refer 1o a clearly identified federal candidate (or po]mcal party) See 11 C E.R.

§ 109.21(c).

? Any one of six conduct standards will satisfy the third element of the three-part coordination test, whether

or not there is agreement or formal collaboration. See 11 C.F.R. §§ 109.21(d) and 109.21(e). These conduct
standards include: (1) communications made at the request or suggestion of the relevant candidate or committee;
(2) communications made with the material involvement of the relevant candidate or commitiee:

(2) comlmlmcanonc made afier substantial discussion with the relevant candidate or communtee: (4) specific actions
of a common vendor: (3) specific actions of a former emiplovee: and (6) specific actions relating 10 the dissemination
of campaign material. See 11 C.F.R. §§109.21(d)(1)-(6}.
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MURSs 5755 and 5440 (New Democrat Nerwork) o : o
Factual and Legal Analysis :

“coordinate[d]”” with NDN. but jt does not allege how such conduct is related to conduct

involving a candidate, authorized committee, political party committee, or an agent of any of the

foregoing under 11 C.F.R. § 109.21(d).

Based on the above, the Commission finds there is no reason to believe that NDN

" violaied the Act by making and failing to report excessive contributions to Kerry for President in

the form of coordinated communications."®

(2)  Alleged Coordination with the DNC

" “The complaint alleges that coordination occurred between NDN and the DNC bascd on -

the activities of Bill Ric_hardson, who was the chair of the 2004 Democratic National Convention

" at the same time he served as an “advisor” to NDN. See Compl. at -26-27, 31-32. and 59.

Neither the complaint nor the available information, however; provides information suggesting

- that Richardson’s activities at NDN met any conduct standard, and his role as Chair of the’
. . L]

De_mocralic Nati'o‘hal Con\:e].nion appearé to be insufficient to connect any activity between l_ﬁe
DNC and NDN that would satisfy any conduct sta_ndafd. «.‘ | |

Based on this information, there is no reason to believe that NDN vio]afed the Act
by making and failing lo.report excessive céntributions to the DNC in the form of éodrdinaied

communications.

" Although the investigation revealed that NDN was not structured as @ politica] commitiee with federal and

“nonfederal accounts during the 2004 cycle. the Commission finds no reason 1c believe that NDN made excessive.
rather than prohibited. contribnions. :




